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§397.67

Secretary. The Secretary of Transpor-
tation.

State. A State of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, the Virgin Islands, American
Samoa or Guam.

§397.67 Motor carrier responsibility
for routing.

(@) A motor carrier transporting
NRHM shall comply with NRHM rout-
ing designations of a State or Indian
tribe pursuant to this subpart.

(b) A motor carrier carrying hazard-
ous materials required to be placarded
or marked in accordance with 49 CFR
177.823 and not subject to a NRHM
routing designations pursuant to this
subpart, shall operate the vehicle over
routes which do not go through or near
heavily populated areas, places where
crowds are assembled, tunnels, narrow
streets, or alleys, except where the
motor carrier determines that:

(1) There is no practicable alter-
native;

(2) A reasonable deviation is nec-
essary to reach terminals, points of
loading and unloading, facilities for
food, fuel, repairs, rest, or a safe haven;
or

(3) A reasonable deviation is required
by emergency conditions, such as a de-
tour that has been established by a
highway authority, or a situation ex-
ists where a law enforcement official
requires the driver to take an alter-
native route.

(c) Operating convenience is not a
basis for determining whether it is
practicable to operate a motor vehicle
in accordance with paragraph (b) of
this section.

(d) Before a motor carrier requires or
permits a motor vehicle containing ex-
plosives in Class 1, Divisions 1.1, 1.2,
1.3, as defined in 49 CFR 173.50 and
173.53 respectively, to be operated, the
carrier or its agent shall prepare a
written route plan that complies with
this section and shall furnish a copy to
the driver. However, the driver may
prepare the written plan as agent for
the motor carrier when the trip begins
at a location other than the carrier’s
terminal.
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§397.69 Highway routing designations;
preemption.

(a) Any State or Indian tribe that es-
tablishes or modifies a highway rout-
ing designation over which NRHM may
or may not be transported on or after
November 14, 1994, and maintains or en-
forces such designation, shall comply
with the highway routing standards set
forth in §397.71 of this subpart. For pur-
poses of this subpart, any highway
routing designation affecting the high-
way transportation of NRHM, made by
a political subdivision of a State is
considered as one made by that State,
and all requirements of this subpart
apply.

(b) Except as provided in 8§397.75 and
397.219, a NRHM route designation
made in violation of paragraph (a) of
this section is preempted pursuant to
section 105(b)(4) of the Hazardous Mate-
rials Transportation Act (49 U.S.C. app.
1804(b)(4)). This provision shall become
effective after November 14, 1996.

(c) A highway routing designation es-
tablished by a State, political subdivi-
sion, or Indian tribe before November
14, 1994 is subject to preemption in ac-
cordance with the preemption stand-
ards in paragraphs (a)(1) and (a)(2) of
§397.203 of this subpart.

(d) A State, political subdivision, or
Indian tribe may petition for a waiver
of preemption in accordance with
§397.213 of this part.

§397.71 Federal standards.

(a) A State or Indian tribe shall com-
ply with the Federal standards under
paragraph (b) of this section when es-
tablishing, maintaining or enforcing
specific NRHM routing designations
over which NRHM may or may not be
transported.

(b) The Federal standards are as fol-
lows:

(1) Enhancement of public safety. The
State or Indian tribe shall make a find-
ing, supported by the record to be de-
veloped in accordance with paragraphs
(b)(2)(i1) and (b)(3)(iv) of this section,
that any NRHM routing designation
enhances public safety in the areas
subject to its jurisdiction and in other
areas which are directly affected by
such highway routing designation. In
making such a finding, the State or In-
dian tribe shall consider:
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(i) The factors listed in paragraph
(b)(9) of this section; and

(if) The DOT *“‘Guidelines for Apply-
ing Criteria to Designate Routes for
Transporting Hazardous Materials,”
DOT/RSPA/OHMT-89-02, July 19891 or
its most current version; or an equiva-
lent routing analysis which adequately
considers overall risk to the public.

(2) Public participation. Prior to the
establishment of any NRHM routing
designation, the State or Indian tribe
shall undertake the following actions
to ensure participation by the public in
the routing process:

(i) The State or Indian tribe shall
provide the public with notice of any
proposed NRHM routing designation
and a 30-day period in which to com-
ment. At any time during this period
or following review of the comments
received, the State or Indian tribe shall
decide whether to hold a public hearing
on the proposed NRHM route designa-
tion. The public shall be given 30 days
prior notice of the public hearing
which shall be conducted as described
in paragraph (b)(2)(ii) of this section.
Notice for both the comment period
and the public hearing, if one is held,
shall be given by publication in at least
two newspapers of general circulation
in the affected area or areas and shall
contain a complete description of the
proposed routing designation, together
with the date, time, and location of
any public hearings. Notice for both
the comment period and any public
hearing may also be published in the
official register of the State.

(i) If it is determined that a public
hearing is necessary, the State or In-
dian tribe shall hold at least one public
hearing on the record during which the
public will be afforded the opportunity
to present their views and any informa-
tion or data related to the proposed
NRHM routing designation. The State
shall make available to the public,
upon payment of prescribed costs, cop-
ies of the transcript of the hearing,
which shall include all exhibits and

1This document may be obtained from
Safety Technology and Information Manage-
ment Division, HHS-10, Federal Highway Ad-
ministration, U.S. Department of Transpor-
tation, 400 7th Street, SW., Washington, D.C.
20590-0001.

§397.71

documents presented during the hear-
ing or submitted for the record.

(3) Consultation with others. Prior to
the establishment of any NRHM rout-
ing designation, the State or Indian
tribe shall provide notice to, and con-
sult with, officials of affected political
subdivisions, States and Indian tribes,
and any other affected parties. Such
actions shall include the following:

(i) At least 60 days prior to establish-
ing a routing designation, the State or
Indian tribe shall provide notice, in
writing, of the proposed routing des-
ignation to officials responsible for
highway routing in all other affected
States or Indian tribes. A copy of this
notice may also be sent to all affected
political subdivisions. This notice shall
request approval, in writing, by those
States or Indian tribes, of the proposed
routing designations. If no response is
received within 60 days from the day of
receipt of the notification of the pro-
posed routing designation, the routing
designation shall be considered ap-
proved by the affected State or Indian
tribe.

(ii) The manner in which consulta-
tion under this paragraph is conducted
is left to the discretion of the State or
Indian tribe.

(iii) The State or Indian tribe shall
attempt to resolve any concern or dis-
agreement expressed by any consulted
official related to the proposed routing
designation.

(iv) The State or Indian tribe shall
keep a record of the names and ad-
dresses of the officials notified pursu-
ant to this section and of any consulta-
tion or meeting conducted with these
officials or their representatives. Such
record shall describe any concern or
disagreement expressed by the officials
and any action undertaken to resolve
such disagreement or address any con-
cern.

(4) Through routing. In establishing
any NRHM routing designation, the
State or Indian tribe shall ensure
through highway routing for the trans-
portation of NRHM between adjacent
areas. The term ‘‘through highway
routing” as used in this paragraph
means that the routing designation
must ensure continuity of movement
so as to not impede or unnecessarily
delay the transportation of NRHM. The
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State or Indian tribe shall utilize the
procedures established in paragraphs
(b)(2) and (b)(3) of this section in meet-
ing these requirements. In addition,
the State or Indian tribe shall make a
finding, supported by a risk analysis
conducted in accordance with para-
graph (b)(1) of this section, that the
routing designation enhances public
safety. If the risk analysis shows—

(i) That the current routing presents
at least 50 percent more risk to the
public than the deviation under the
proposed routing designation, then the
proposed routing designation may go
into effect.

(i) That the current routing presents
a greater risk but less than 50 percent
more risk to the public than the devi-
ation under the proposed routing re-
striction, then the proposed routing re-
striction made by a State or Indian
tribe shall only go into effect if it does
not force a deviation of more than 25
miles or result in an increase of more
than 25 percent of that part of a trip af-
fected by the deviation, whichever is
shorter, from the most direct route
through a jurisdiction as compared to
the intended deviation.

(iii) That the current route has the
same or less risk to the public than the
deviation resulting from the proposed
routing designation, then the routing
designation shall not be allowed.

(5) Agreement of other States; burden on
commerce. Any NRHM routing designa-
tion which affects another State or In-
dian tribe shall be established, main-
tained, or enforced only if:

(i) It does not unreasonably burden
commerce, and

(ii) It is agreed to by the affected
State or Indian tribe within 60 days of
receipt of the notice sent pursuant to
paragraph (b)(3)(i) of this section, or it
is approved by the Administrator pur-
suant to §397.75.

(6) Timeliness. The establishment of a
NRHM routing designation by any
State or Indian tribe shall be com-
pleted within 18 months of the notice
given in either paragraph (b)(2) or (b)(3)
of this section, whichever occurs first.

(7) Reasonable routes to terminals and
other facilities. In establishing or pro-
viding for reasonable access to and
from designated routes, the State or
Indian tribe shall use the shortest

49 CFR Ch. Ill (10-1-98 Edition)

practicable route considering the fac-
tors listed in paragraph (b)(9) of this
section. In establishing any NRHM
routing designation, the State or In-
dian tribe shall provide reasonable ac-
cess for motor vehicles transporting
NRHM to reach:

(i) Terminals,

(iif) Points of loading,
pickup and delivery, and

(iii) Facilities for food, fuel, repairs,
rest, and safe havens.

(8) Responsibility for local compliance.
The States shall be responsible for en-
suring that all of their political sub-
divisions comply with the provisions of
this subpart. The States shall be re-
sponsible for resolving all disputes be-
tween such political subdivisions with-
in their jurisdictions. If a State or any
political subdivision thereof, or an In-
dian tribe chooses to establish, main-
tain, or enforce any NRHM routing des-
ignation, the Governor, or Indian tribe,
shall designate a routing agency for
the State or Indian tribe, respectively.
The routing agency shall ensure that
all NRHM routing designations within
its jurisdiction comply with the Fed-
eral standards in this section. The
State or Indian tribe shall comply with
the public information and reporting
requirements contained in §397.73.

(9) Factors to consider. In establishing
any NRHM routing designation, the
State or Indian tribe shall consider the
following factors:

(i) Population density. The population
potentially exposed to a NRHM release
shall be estimated from the density of
the residents, employees, motorists,
and other persons in the area, using
United States census tract maps or
other reasonable means for determin-
ing the population within a potential
impact zone along a designated high-
way route. The impact zone is the po-
tential range of effects in the event of
a release. Special populations such as
schools, hospitals, prisons, and senior
citizen homes shall, among other
things, be considered when determining
the potential risk to the populations
along a highway routing. Consideration
shall be given to the amount of time
during which an area will experience a
heavy population density.

(i) Type of highway. The characteris-
tics of each alternative NRHM highway

unloading,
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routing designation shall be compared.
Vehicle weight and size limits, under-
pass and bridge clearances, roadway
geometrics, number of lanes, degree of
access control, and median and shoul-
der structures are examples of charac-
teristics which a State or Indian tribe
shall consider.

(iii) Types and quantities of NRHM. An
examination shall be made of the type
and quantity of NRHM normally trans-
ported along highway routes which are
included in a proposed NRHM routing
designation, and consideration shall be
given to the relative impact zone and
risks of each type and quantity.

(iv) Emergency response capabilities. In
consultation with the proper fire, law
enforcement, and highway safety agen-
cies, consideration shall be given to the
emergency response capabilities which
may be needed as a result of a NRHM
routing designation. The analysis of
the emergency response capabilities
shall be based upon the proximity of
the emergency response facilities and
their capabilities to contain and sup-
press NRHM releases within the impact
zones.

(v) Results of consultation with affected
persons. Consideration shall be given to
the comments and concerns of all af-
fected persons and entities provided
during public hearings and consulta-
tions conducted in accordance with
this section.

(vi) Exposure and other risk factors.
States and Indian tribes shall define
the exposure and risk factors associ-
ated with any NRHM routing designa-
tions. The distance to sensitive areas
shall be considered. Sensitive areas in-
clude, but are not limited to, homes
and commercial buildings; special pop-
ulations in hospitals, schools, handi-
capped facilities, prisons and stadiums;
water sources such as streams and
lakes; and natural areas such as parks,
wetlands, and wildlife reserves.

(vii) Terrain considerations. Topog-
raphy along and adjacent to the pro-
posed NRHM routing designation that
may affect the potential severity of an
accident, the dispersion of the NRHM
upon release and the control and clean
up of NRHM if released shall be consid-
ered.

§397.73

(viii) Continuity of routes. Adjacent
jurisdictions shall be consulted to en-
sure routing continuity for NRHM
across common borders. Deviations
from the most direct route shall be
minimized.

(ix) Alternative routes. Consideration
shall be given to the alternative routes
to, or resulting from, any NRHM route
designation. Alternative routes shall
be examined, reviewed, or evaluated to
the extent necessary to demonstrate
that the most probable alternative
routing resulting from a routing des-
ignation is safer than the current rout-
ing.

(x) Effects on commerce. Any NRHM
routing designation made in accord-
ance with this subpart shall not create
an unreasonable burden upon inter-
state or intrastate commerce.

(xi) Delays in transportation. No
NRHM routing designations may cre-
ate unnecessary delays in the transpor-
tation of NRHM.

(xii) Climatic conditions. Weather con-
ditions unique to a highway route such
as snow, wind, ice, fog, or other cli-
matic conditions that could affect the
safety of a route, the dispersion of the
NRHM upon release, or increase the
difficulty of controlling it and cleaning
it up shall be given appropriate consid-
eration.

(xiii) Congestion and accident history.
Traffic conditions unique to a highway
routing such as: traffic congestion; ac-
cident experience with motor vehicles,
traffic considerations that could affect
the potential for an accident, exposure
of the public to any release, ability to
perform emergency response oper-
ations, or the temporary closing of a
highway for cleaning up any release
shall be given appropriate consider-
ation.

§397.73 Public information and re-
porting requirements.

(a) Public information. Information on
NRHM routing designations must be
made available by the States and In-
dian tribes to the public in the form of
maps, lists, road signs or some com-
bination thereof. If road signs are used,
those signs and their placements must
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